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As the trade associa�ons represen�ng nonprofit, State-based, and private educa�on loan providers, and servicers, we 
appreciate the opportunity to comment on the Consumer Financial Protec�on Bureau’s (CFPB) Statement of Policy 
Regarding Prohibi�on on Abusive Acts or Prac�ces (Statement). We share the CFPB’s commitment to protec�ng student 
loan borrowers from unfair, decep�ve, or abusive conduct, and we understand the Bureau’s efforts to provide an 
analy�cal framework for iden�fying viola�ve acts or prac�ces. However, we believe that the Statement will create more 
ambiguity and will open the door to frivolous and unreasonable claims against organiza�ons serving the best interests of 
consumers, which will ul�mately harm consumers through reduced compe��on and increased costs. 
 
The Statement defines an abusive act or prac�ce under the Consumer Financial Protection Act of 2020 (CFPA) as an 
ac�on that: “materially interferes with the ability of a consumer to understand a term or condi�on of a consumer 
financial product or service, or takes unreasonable advantage of a lack of understanding on the part of the consumer of 
the material risks, costs, or condi�ons of the product or service, the inability of the consumer to protect the interest of 
the consumer in selec�ng or using a consumer financial product or service, or the reasonable reliance by the consumer 
on a covered person to act in the interests of the consumer.” Throughout this defini�on the CFPA refers to materiality 
and reasonableness, and we encourage the CFPB to consider these tenets when inves�ga�ng abusive acts or prac�ces 
claims. 
 
We believe certain sec�ons of the CFPB Policy Statement are overly broad, which could create an environment ripe for 
exploita�on and lead to worse outcomes for consumers. Specifically, we are concerned with the following four por�ons 
of the Statement: 
 

• The elimina�on of the need to prove that an act or prac�ce caused substan�al injury in order to establish liability 
under the abusiveness prohibi�on. This interpreta�on opens the door for anyone to claim abuse even when 
there is no harm or injury. Without any harm or injury, how would the liability be determined? 
 

• When evalua�ng unreasonable advantage, the CFPB considers that even a rela�vely small advantage may be 
abusive if it is unreasonable. Under this statement, unreasonable advantage will be determined based on a 
qualita�ve assessment rather than quan�ta�ve measures. It is basing the assessment on something that is open 
to interpreta�on and bias – rather than on facts and evidence. 
 

• Under lack of understanding, the CFPB states that a lack of understanding by a consumer does not need to be 
reasonable for a viola�on to occur. It also does not require a threshold of people to have lacked understanding – 
a single individual could be sufficient with no basis in a standard that is measurable. A person can be aware that 
there is a possibility of a nega�ve consequence and yet s�ll claim they lacked understanding. In addi�on, a 
simple complaint or consumer tes�mony can demonstrate lack of understanding, as can a consumer choosing to 
take a high-risk transac�on even though they are fully aware of the likely minimal benefit. This interpreta�on 
removes any personal responsibility for the decisions an individual makes – even if the person is provided with 
all the necessary informa�on to make an informed decision, and the informa�on is clear and understandable to 
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nearly all other consumers who receive it. In doing so, the Bureau will hold lenders or others liable for the 
personal, informed choices a consumer makes should the consumer later decide it was a poor choice. It also 
allows a consumer, who never expressed confusion or a lack of understanding of informa�on that is clear to 
most other consumers, to later assert a lack of understanding to avoid payment. There is no standard of 
reasonableness applied to determine if the consumer claims have merit. 
 

• Under inability of consumers to protect their interests, the CFPB’s interpreta�on states that abuse can occur 
when a consumer does not elect to enter a rela�onship with an en�ty and cannot elect to instead enter into a 
rela�onship with a compe�tor. The examples provided are those rela�onships with credit repor�ng companies, 
debt collectors, and third-party loan servicers. While the CFPB states that such rela�onships are not per se 
abusive; en��es cannot take unreasonable advantage of the fact that they are the only source for informa�on or 
services. It is unreasonable to assume a small lender or servicer can contract with mul�ple companies under 
each of these rela�onships and provide the consumer with mul�ple op�ons on where their account is assigned 
and allow the consumer to change it at any �me. The CFPB does not provide any clarity on how it will determine 
that an organiza�on is taking “unreasonable advantage” when there is only one available source. 

 
We request the CFPB amend the Statement to clarify the issues iden�fied above and instead take posi�ons that are 
measured, based in facts, and rooted in reasonableness, which benefits all par�es to a contract. We believe the Bureau 
should rely on evidence rather than solely qualita�ve(subjec�ve) opinion (informa�on), which is open to bias and could 
be used as a means to circumvent personal responsibility. We support protec�ng consumers and ensuring they have, to 
the best of our ability, a full understanding of the informa�on they need to make informed decisions. However, our 
concern is that this guidance opens the door to false claims of abusive behavior simply through an unsubstan�ated 
complaint and without evidence or harm to the consumer.  
 
We appreciate the opportunity to provide comments and assist the Bureau in advancing the interests of consumers while 
protec�ng responsible providers from frivolous and unfounded charges. We look forward to working with you to create a 
consumer finance marketplace that works for the economy as a whole. 
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President│Educa�on Finance Council 
 

 
James P. Bergeron 
President│Na�onal Council of Higher Educa�on Resources 
 

 
Scot Buchanan 
Execu�ve Director│Student Loan Servicing Alliance 
  


